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!e Brand Called You

Performance Management:  !e Cure for the Common Workplace
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Los Angeles Office
1150 S. Olive St., Ste. 2300
Los Angeles, CA  90015
Office Phone: 800.748.8484

Ontario Office  
3200 Guasti Road, Suite 100 
Ontario, CA 91761
Office Phone: 951.801.8481

Orange County
959 S. Coast Dr., Ste.400
Costa Mesa, CA 92626
Office Phone: 800.748.8484

San Francisco Office  
One Market Street  
Spear Tower, Ste. 3600 
San Francisco, CA  94105
Office Phone: 213.748.0421 ext. 1706

Woodland Hills Office
21900 Burbank Boulevard, 3rd Floor
Woodland Hills, CA 91367
Office Phone: 800.748.8484

San Diego Office  
4445 Eastgate Mall, Ste. 200
San Diego, CA 92121  
Office Phone: 800.748.8484
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Senate Majority Whip Richard Durbin (D-Ill.) said Nov. 
10 that the Democrats’ goal is now for the Senate to 
pass its own version of a health care overhaul by the 
end of the year, rather than complete a final bill that 
can be sent to President Obama’s desk by that time.

The Senate bill includes roughly $357 billion in new 
taxes and fees—including a 40 percent excise tax on 
high-value health insurance plans—to help pay for 
the health care reforms.

The legislative time line has slid repeatedly after plans 
to have a bill sent to Obama “in the fall” evaporated 
amid intense debate within the Senate Finance Com-

mittee over how to find a bipartisan compromise.

As progress proved slower than expected by late sum-
mer, Democratic leaders turned their focus to having 
a final bill ready for Obama by year-end—a deadline 
Obama has frequently urged members of Congress 
to make.

But Senate Majority Leader Harry Reid (D-Nev.) is still 
trying to finalize a bill that would marry the two ver-
sions approved by the Finance (S. 1796) and Health, 
Education, Labor and Pensions (S. 1679) committees 
and is not focused on trying to get formal debate 
started on health care

The following articles were gleaned from Employers Group’s Weekly Workplace Employment Law Update for the 
month of August, highlighting current judicial, legislative, and other employer–related news:
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SAN FRANCISCO—California’s Agricultural Labor 
Relations Board Oct. 28 set aside results of a decerti-
fication vote at Gallo Vineyards Inc.’s Sonoma Coun-
ty, Calif., operations, holding that the winemaker 
gave the United Farm Workers union a flawed list of 
employees (Gallo Vineyards Inc., 35 Cal. A.L.R.B. No. 6, 
10/28/09).

UFW spokeswoman Maria Machuca Nov. 5 said the 
ALRB decision means that UFW’s collective bargain-
ing agreement, which expires in March 2011, will 
continue.

The ALRB adopted the investigative hearing officer’s 

decision to set aside the decertification election, dis-
missed the decertification petition, and declined to 
order a rerun election. The decision was the second 
time since 2003 that the ALRB overturned a decer-
tification vote at Gallo’s operations citing employer 
misconduct.

UFW “relied on the deficient eligibility list, and the 
evidence of mitigation was unavailing. In particular, 
we note that on the two days just prior to the elec-
tion only a handful of employees worked, vastly 
increasing the primacy of home visits. These factors, 
considered together, merit setting aside the election 
results,” the ALRB said in its decision.

Following successful enactment of the Lilly Ledbetter 
Fair Pay Act earlier this year, Congress again is working 
to overturn through legislation U.S. Supreme Court 
decisions that are perceived as unfriendly toward em-
ployees and plaintiffs, speakers told an American Bar 
Association conference Nov. 5.

Speaking at the ABA’s Section of Labor and Employ-
ment Law’s annual conference, management lawyer 
Michael Rosen said bills have been introduced that 
would overturn controversial rulings regarding the 
burden of proof in age discrimination cases, manda-

tory arbitration of statutory discrimination claims, 
and what constitutes a sufficiently detailed court 
complaint under Rule 8 of the Federal Rules of Civil 
Procedure.

“It’s pretty obvious there’s a Supreme Court action, 
congressional reaction process we’re in” until either 
the composition of the Supreme Court changes or 
the party controlling Congress shifts, said Rosen, a 
partner with Foley Hoag LLP in Boston.
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Worksite Safety and Wellness

Introduction

!%+$#&'#@)44")''g##E%)#+"'3).#&'#*&88).)"$#
8(.#)+6%#(8#2'#+4$%(2/%#!#4&C)#$%)#*)Z"&>
$&("#3.&$$)"#J,#3)44")''#+*5(6+$)#R+5&*#

B<#X.*)441#Q%R1#3%(#'+,'1#n@)44")''#&'#+#6%(&6)#
$(#$+C)#.)'-("'&J&4&$,#8(.#$%)#`2+4&$,#(8#,(2.#4&8)<##!$#
&'#+#0&"*')$1#+#*))->.(($)*#5+42)#(.#-.&"6&-+4<##!8#
+6$)*#2-("1#3)44")''1#3&44#/&5)#,(2#/.)+$#'+$&'>
8+6$&("#+"*#%&/%#4)5)4'#(8#3)44>J)&"/o<##=(.#'(0)#
3)44")''#&'#'&0-4,#+#'$+$)#(8#0&"*#3%&4)#8(.#($%>
).'#&$#&'#+#-%,'&6+4#+4$%(2/%#8(.#0('$#J2'&")'')'#
&$#&'#+#0)+"'#$(#+"#)"*<#L)+4$%,#)0-4(,))'#6+"#
-).8(.0#J)$$).1#+.)#0(.)#6("$)"$#+"*#4)''#4&C)4,#
$(#J)6(0)#&"k2.)*<#@(.C-4+6)#%)+4$%#-.(0(>
$&("#6("'&'$'#(8#+"#("/(&"/#)88(.$#$(#(-$&0&P)#
&"*&5&*2+4#+"*#(./+"&P+$&("+4#3)44")''<##i7!\'#
@(.C-4+6)#L)+4$%#Q.(0($&("#&"8(.0+$&("#/2&*)#
*)Z")'#%)+4$%#-.(0($&("#+'#n$%)#'6&)"6)#+"*#+.$#
(8#%)4-&"/#-)(-4)#6%+"/)#$%)&.#4&8)'$,4)#$(#0(5)#
$(3+.*#+#'$+$)#(8#(-$&0+4#%)+4$%o1#3%&6%#&"5(45)'#

$%)#3%(4)#-).'("<##E%)#/2&*)#*)Z")'#(-$&0+4#
%)+4$%#+'#n+#J+4+"6)#(8#-%,'&6+41#)0($&("+41#'(>
6&+41#'-&.&$2+4#+"*#&"$)44)6$2+4#%)+4$%<o##

Why Safety and Wellness?

X0("/#3)44")''#-.(8)''&("+4'1#'+8)$,#%+'#%+*#
+#'&/"&Z6+"$#.(44#&"#3)44")''#&"#$%)#3(.C-4+6)#8(.#
0+",#,)+.'<##E%)&.#(-&"&("#&'#J+')*#("#.)')+.6%#
+"*#'$+$&'$&6+4#*+$+#8.(0#0+",#0+k(.#6(.-(.+>
$&("'#3&$%#("/(&"/#@)44")''#-.(/.+0'<#E%).)#&'#
0(.)#+"*#0(.)#.)')+.6%#$%+$#'2--(.$'#$%)#"))*#
8(.#J2'&")'')'#$(#&"6(.-(.+$)#@)44")''#&"$(#$%)&.#
("/(&"/#'+8)$,#)88(.$'<##E%)')#'$2*&)'#8(62'#("#
$%)#2')#(8#)U).6&')#-.(/.+0'#&"#-.)5)"$&"/#02'>
624('C)4)$+4#&"k2.&)'1#'$.)''#.)*26$&("#+"*#0)"$+4#
3)44J)&"/<#E%&'#&'#+"#+.)+#$%+$#%+'#J))"#4("/#
(5).4((C)*#J,#'+8)$,#-.(8)''&("+4'#+"*#8(.#$%+$#
0+$$).#$%)#)"$&.)#'+8)$,#6(002"&$,1#%(3)5).#3&$%#
+44#$%)#(5).3%)40&"/#)5&*)"6)#$%+$#3)44")''#6+"#
%)4-#$(#-.)5)"$#&"*2'$.&+4#&"k2.&)'1#$%)#"))*#8(.#

By: Stefanie J. Nobriga
Loss Control Consultant

Wellness Consultant
Bolton & Company

Pasadena California



2,#$%&'(&)"!**+""!"#$%&'()*+

,(+'2#(

2,

'+8)$,#-.(8)''&("+4'#$(#)*26+$)#$%)0')45)'#("#
$%)#%(3#$(#+''&'$#$%)&.#64&)"$'#&'#&0-).+$&5)<
E%)#Z.'$#N2./)("#G)").+4\'#M)-(.$#("#Q%,'&>
6+4#X6$&5&$,#+"*#L)+4$%#p;[[^q#"($)'I#nQ)(-4)#
(8#+44#+/)'#6+"#&0-.(5)#$%)#`2+4&$,#(8#$%)&.#4&5)'#
$%.(2/%#+#4&8)4("/#-.+6$&6)#(8#0(*).+$)#-%,'&6+4#
+6$&5&$,<o##E%)#'+0)#.)-(.$#+4'(#'$+$)'#$%+$#n0(.)#
$%+"#^:#-).6)"$#(8#X0).&6+"#+*24$'#+.)#"($#
.)/24+.4,#-%,'&6+44,#+6$&5)<##!"#8+6$1#9a#-).6)"$#
(8#+44#+*24$'#+.)#"($#+6$&5)#+$#+44<o###@&$%#0(*>
)."#$)6%"(4(/,1#p&<)<#!"$).")$1#F>0+&41#6(0-2$).#
/+0)'q#+"*#+#'(6&)$,#$%+$#&'#6("$&"2+44,#*)5)4(->
&"/#8+'$).1#J)$$).1#0(.)#6("5)"&)"$#3+,'#(8#*(&"/#
J2'&")''#+"*#J2,&"/#/((*'#+"*#').5&6)'#&$#&'#"($#
'2.-.&'&"/#$%+$#$%)#*&)$#+"*#%)+4$%#642J#&"*2'$.&)'#
+.)#J((0&"/<##@)#64+&0#$(#J)#$((#J2',#$(#)U).>
6&')#+"*#6("$&"2+44,#'))C#3+,'#$(#+5(&*#n*(&"/#&$#
(2.')45)'o<##M)6)"$#'$2*&)'#J,#$%)#X0).&6+"#M)*#
7.(''#&"*&6+$)#$%+$#+#(")#(2$#(8#Z5)#+*24$#&"#$%)#
i<N<#&'#(5).3)&/%$<##9:#$(#b:m#+.)#&"#$%)#(J)')#
.+"/)<##X66(.*&"/#$(#$%)#?(2."+4#(8#F-&*)0&(4>
(/,1#6%&4*.)"#3)&/%#0(.)#$(*+,#$%)"#&"#;[cb<##
L&/%#8+$#*&)$'#p8+'$#8((*q#+"*#4+6C#(8#)U).6&')#
+.)#$%)#6+2')'#6&$)*<##@%+$#*()'#$%&'#'+,#+J(2$#
(2.#'(6&)$,#+"*#3%+$#3)#+.)#$)+6%&"/#$%)#82$2.)#
3(.C8(.6)g###E)+6%&"/#$(*+,\'#3(.C8(.6)#+J(2$#
%)+4$%#+"*#Z$")''#$%.(2/%#3(.C#'&$)#-.(/.+0'#
6+"#+''&'$#)0-4(,))'#$(#$)+6%#$%)&.#6%&4*.)"#p(2.#
82$2.)#3(.C8(.6)q#+J(2$#%)+4$%#+"*#Z$")''#+'#3)44#
+'#)"6(2.+/&"/#)0-4(,))'#$(#$+C)#.)'-("'&J&4&$,#
8(.#$%)&.#(3"#%)+4$%#+"*#3)44")''<##E%&'#0)+"'#+#
%)+4$%&).#+"*#0(.)#-.(*26$&5)#3(.C8(.6)<##

Statistics and Studies

N$+$&'$&6'#6+"#0+C)#+#6+')#8(.#J($%#@(.C'&$)#
@)44")''#Q.(/.+0#+"*#N+8)$,#Q.(/.+0'#'(#3%,#
"($#&"$)/.+$)#$%)#$3(#-.(/.+0'g##X66(.*&"/#$(#
E%)#B2.)+2#(8#K+J(.#N$+$&'$&6'#pBKNq#J+6C#&">
k2.&)'#+66(2"$#8(.#(")#(8#)5).,#Z5)#&"k2.&)'#+"*#
&44")'')'#&"#$%)#3(.C-4+6)<##R&.)6$#6('$'#(8#$.)+$>
&"/#4(3#J+6C#&"k2.&)'#&"#$%)#i<N<#&'#)'$&0+$)*#+$#
J)$3))"#s9a#>#s^a#J&44&("V,)+.#3&$%#&"*&.)6$#6('$'#
&"#3+/)#.)-4+6)0)"$#+"*#-.(*26$&5&$,#4('')'#
)'$&0+$)*#+'#+"($%).#sa:#W#;:^#J&44&("<###@)#+.)#
+3+.)#J+6C#&"k2.&)'#6+"#J)#0&"&0&P)*#$%.(2/%#
4&8$&"/#6(..)6$4,1#'$.)$6%&"/#+"*#'$.)"/$%#$.+&"&"/#
+'#3)44#+'#)./("(0&6#6("$.(4'<##B2$#*(#,(2#C"(3#
$%+$#'$.)$6%&"/#+"*#)U).6&')#%)4-'#$(#.)5).')#

026%#(8#$%)#*+0+/)#8.(0#J+6C#&"k2.,g##G)"$4)#
'$.)$6%&"/#6+"#0+C)#'6+.#$&''2)#J)6(0)#0(.)#
j)U&J4)1#'2--4)1#'$.("/).1#(.#+J'(.J)*#+"*#.)>
-4+6)*#J,#0(.)#"(.0+4#4&/+0)"$#+"*#02'64)#$&'>
'2)<##N$.)"/$%)"&"/#$%)#02'64)'#+.(2"*#$%&'#+.)+#
p6(.)#02'64)'q#6+"#-.(*26)#/((*#02'64)#-.($)6>
$&("#$(#-.)5)"$#+#.)>&"k2.,#+"*#0(.)#&0-(.$+"$4,1#
&"&$&+4#&"k2.,<#E%)#BKN#+4'(#.)-(.$'#$%+$#)./("(0&6#
.)4+$)*#&"k2.&)'#+.)#$%)#0('$#.+-&*4,#/.(3&"/#
6+$)/(.,#(8#3(.C>.)4+$)*#&44")'')'#.)-(.$)*#$(#
TNLX1#82.$%).0(.)#.)-)$&$&5)#0($&("#&"k2.&)'#+6>
6(2"$#8(.#9am#(8#+44#&"k2.&)'#(.#&44")'')'#&"5(45&"/#
*+,'#+3+,#8.(0#3(.C<##@&$%#.)-)$&$&5)#0($&("#&">
k2.&)'#("#$%)#.&')#&$#&'#3&')#8(.#J2'&")'')'#$(#'))C#
")3#+"*#&""(5+$&5)#3+,'#$(#-.)5)"$#)./("(0&6#
&"k2.&)'#8.(0#(662..&"/<##

E%)#'$+$&'$&6'#+J(5)#'))0#$(#&"6.)+')#(5).#$%)#
,)+.'#&"'$)+*#(8#*)6.)+')<##N+8)$,#-.(8)''&("+4'#
%+5)#+"#+.')"+4#(8#$((4'#3)#2')#'26%#+'#)./(>
"(0&6#-.(/.+0'1#J+6C#-.(/.+0'1#)"/&")).&"/#
6("$.(4'#+"*#)`2&-0)"$#J2$#$%)#'$+$&'$&6'#+.)#'$&44#
("#$%)#.&')<##@%+$#+.)#3)#0&''&"/g##@%)"#3)#
.)+4&P)#$%+$#0('$#X0).&6+"\'#3&44#'-)"*#a:m#(8#
$%)&.#4&5)'#&"#$%)#3(.C-4+6)#6(2-4)*#3&$%#$%)#8+6$#
$%+$#3)#+'#X0).&6+"\'#+.)#/)$$&"/#%)+5&).#+"*#
%)+5&).#)+6%#,)+.1#$%)#-&6$2.)#J)6(0)'#64)+.).<##
A(.)#$&0)#'-)"$#&"#$%)#3(.C-4+6)#+"*#4)''#$&0)#
$(#*)5($)#$(#(2.#-).'("+4#3)44")''<##

@%,#'%(24*#J2'&")''#(3").'#+"*#0+"+/).'#J)#
)"6(2.+/)*#$(#&0-4)0)"$#+"*#&"$)/.+$)#@(.C'&$)#
@)44")''#Q.(/.+0\'#+"*#N+8)$,#Q.(/.+0\'g#B)>
6+2')#(8#'$2*&)'#'26%#+'#$%)#(")#(2$#(8#X.4&"/$("#
L)&/%$'#-2J4&'%)*#&"#X7TFA#pX0).&6+"#7(44)/)#
(8#T662-+$&("+4#+"*#F"5&.("0)"$+4#A)*&6&")q#
$%+$#'$2*&)*#$%)#4&8)'$,4)#8+6$(.'#(8#^]b#3(.C).'#&"#
5+.&(2'#(662-+$&("'<##X44#-+.$&6&-+"$'#6(0-4)$)*#
%)+4$%#.&'C#+'')''0)"$'<##E%)#.&'C#+'')''0)"$'#
.+$)*#-%,'&6+4#+6$&5&$,1#)'$&0+$)*#Z$")''#+"*#
(J)'&$,<##@%+$#$%)#'$2*,#8(2"*#3+'#$%+$#-%,'&6+4#
+6$&5&$,#+"*#-%,'&6+4#Z$")''#%+*#+#'&/"&Z6+"$#
&0-+6$#("#3(.C#-).8(.0+"6)#+"*#82.$%).1#$%)#
0(.)#-%,'&6+44,#+6$&5)#$%)#%&/%).#3(.C#`2+4&$,#
+"*#J)$$).#(5).+44#k(J#-).8(.0+"6)#3+'#.)-(.$)*<##
T"#$%)#($%).#%+"*1#(J)'&$,#%+*#+#'&/"&Z6+"$1#
")/+$&5)#&0-+6$#("#3(.C<##E3)"$,>$3(#-).6)"$#
(8#$%)#3(.C).'#'$2*&)*#3).)#64+''&Z)*#+'#(J)')#
+"*#_<a#-).6)"$#3).)#64+''&Z)*#+'#')5).)4,#
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(J)')<##!$#'))0'#4(/&6+4#$%+$#'+8)$,#+"*#3)44")''#
6+"#3(.C#%+"*#&"#%+"*#/&5)"#$%)#8+6$'#(8#$%&'#
'$2*,<#X7TFA#%+'#J))"#.)6(/"&P&"/#(./+"&P+>
$&("'#'&"6)#;[[^#$%+$#*)0("'$.+$)#+6%&)5)0)"$#
&"#)0-4(,))#%)+4$%1#'+8)$,1#)"5&.("0)"$#+"*#
0+"+/)0)"$<##E%)#$&$4)#(8#$%&'#+3+.*#&'#nL)+4$%#S#
@)44")''#&"#$%)#@(.C-4+6)oI##K)''("'#+"*#B)'$#
Q.+6$&6)'<##T./+"&P+$&("'#'26%#+'#R(3#7%)0&6+4#
7(0-+",1#GF#Q(3).#N,'$)0'1#!BA1#E%)#B()&"/#
7(0-+",1#+"*#?(%"'("#S#?(%"'("#%+5)#+44#J))"#
-+'$#.)6&-&)"$'#(8#$%&'#+3+.*<##X44#%+5)#6(0-.)>
%)"'&5)#N+8)$,#+"*#L)+4$%#-.(/.+0'#+"*#+44#%+5)#
@)44")''#+'#+"#)4)0)"$#(8#$%)&.#-.(/.+0'<##E%)')#
4+./)#6(.-(.+$&("'#+.)#4)+*&"/#$%)#3+,#J2$#3%+$#
+J(2$#$%)#0&*#$(#'0+44#'&P)*#(./+"&P+$&("'#3&$%#
4&0&$)*#.)'(2.6)'#+"*#-)(-4)#$(#&0-4)0)"$#+#
@)44")''#Q.(/.+0g###

What Works and How To Start Up

N0+44#$(#0)*&20#'&P)*#J2'&")'')'#6+"#&0-4)>
0)"$#+"#)88)6$&5)#3)44")''#-.(/.+0#J2$#+'#3&$%#
+",#-.(/.+0#,(2#3&44#"))*#$(#*(#'(0)#%(0)>
3(.C#-.&(.#$(#'$+.$&"/#2-#+"*#,(2#3&44#"))*#$(#
*)5($)#'(0)#.)'(2.6)'#$(#$%)#-.(/.+0<##=(.#
&"'$+"6)1#&8#,(2.#J2'&")''#%+'#+#%&/%#&"6&*)"6)#
(8#J+6C#&"k2.&)'#&"#+#-%,'&6+44,#*)0+"*&"/#&"*2'>
$.,1#,(2#0+,#3+"$#$(#&0-4)0)"$#+#'$.)$6%&"/#+"*#
)*26+$&("#-.(/.+0<##X"#(8Z6)#)"5&.("0)"$#0+,#
&"*&6+$)#+#3+4C&"/#-.(/.+0#(.#)./("(0&6#)U).>
6&')#-.(/.+0<#e(2#'%(24*#+4'(#)5+42+$)#$%)#(5).>
+44#%)+4$%#(8#,(2.#3(.C8(.6)<#R(#,(2#(88).#%)+4$%#
&"'2.+"6)g##A+",#6+..&).'#(88).#+''&'$+"6)#3&$%#
@)44")''#-.(/.+0'#+"*#6+"#$.+6C#$%)#'266)''#
(8#$%)#-.(/.+0<#!8#,(2#*(#"($#(88).#%)+4$%#&"'2.>
+"6)#(.#,(2#*(#"($#3+"$#$(#&"5(45)#$%)#&"'2.+"6)#
6+..&).#,(2#0+,#6%((')#$(#2')#+#L)+4$%#+"*#
@)44")''#5)"*(.#$%+$#6+"#*)5)4(-#+#-.(/.+0#+"*#
$+&4(.#&$#$(#,(2.#J2*/)$#+"*#"))*'<###
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!e Brand Called You
Transforming HR from company cop to valuable resource

By Peter Montoya
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Peter Montoya, magazine publisher, author, speaker, 
trainer,  and founder of Peter Montoya, Inc., the only ad-
vertising agency solely dedicated to “personal brand-
ing,” is a leading authority on the subject of how one 
develops, builds, and maintains an individual—as op-
posed to corporate—name brand. He conducts over 
100 seminars annually, helping professionals, entre-
preneurs, and executives see themselves as a unique 
brand He launched Personal Branding magazine and 
is the author of The Personal Branding Phenomenon.  
Employers Group invited Peter to address how an HR 
manager can develop a personal brand to more e"ec-
tively reach his or her constituents in the workplace1
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i2(%'&".f Despite the rough economic times our company is facing, we are planning to give our employees a holiday 
gift this holiday season. We are considering a food gift (turkey or ham), cash, or a gift certi!cate. What are the taxable 
income issues of each option?

1.%@(#f Holiday Gifts – If the employer gives a turkey, ham, or other item of nominal value during the holidays, that 
item is not taxable. If the employer gives its employees cash, a gift-certi!cate, or a similar item that can be easily ex-
changed for cash, then these gifts are taxable regardless of the amount involved.

De Minimis (Minimal) Bene!ts – If the employer provides a product or service and the cost is so small that it would be 
unreasonable for the employer to account for it, then the value is not taxable. Generally, the value of bene!ts such as 
discounts at company cafeterias, cab fares home when working overtime, and company picnics are not taxable.  

i2(%'&".: My company will observe Thanksgiving Day (Thursday) and the Friday after Thanksgiving as company 
holidays. Company policy states that in order to be paid for the holidays, the employee must work both business days 
before, and the business day after the holiday. Employees who are on vacation are exempt from this rule. Can we use 
this rule as a condition for holiday pay?

1.%@(#f)The “!xed salary” rule under both federal and state law requires that: If an exempt employee works any part 
of the week, then they must be paid for days when the company closes during that week including holidays.
Most common misunderstandings about holidays:
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